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[FOR OFFICE USE] 
 

 
_______________ 

(Application #) 
 

 
_______________ 

(Date received) 
 
 

APPLICATION FOR: 
APPEAL TO THE ZONING BOARD FOR AN 

INTERPRETATION, USE VARIANCE, AREA VARIANCE AND/OR VARIANCE EXTENSION 
 

APPLICANT(S)*         OWNER(S) (If not applicant)      ATTORNEY/AGENT 
 
Name                                                              
 
Address                                                                       
  
                                                              
 
Phone      /       /                                    
 
Email                                                
 
* An applicant must be the property owner, lessee, or one with an option to lease or purchase the property in question. 
   
Applicant’s interest in the premises:   Owner  Lessee  Under option to lease or purchase 
 
PROPERTY INFORMATION 
 
1. Property Address/Location:                                    Tax Parcel No.: ________.______ - ______ - ______ 
          (for example: 165.52 – 4 – 37 ) 
 
2.  Date acquired by current owner:                      3. Zoning District when purchased:     
 
4.  Present use of property:        5. Current Zoning District:                                            
 
6.  Has a previous ZBA application/appeal been filed for this property? 
   Yes (when?         For what?                                          )   
   No  
 
7.  Is property located within (check all that apply)?:  Historic  District  Architectural Review District 
        500’ of a State Park, city boundary, or county/state highway? 
 
8.  Brief description of proposed action:                                      
 
                
 
                
 
9. Is there a written violation for this parcel that is not the subject of this application?   Yes       No 
 
10.  Has the work, use or occupancy to which this appeal relates already begun?    Yes       No 
 
11. Identify the type of appeal you are requesting (check all that apply): 
 

 INTERPRETATION (p. 2)    VARIANCE EXTENSION (p. 2)    USE VARIANCE (pp. 3-6)    AREA VARIANCE (pp. 6-7) 
 
 
 

CITY OF SARATOGA SPRINGS 
 

City Hall - 474 Broadway 
Saratoga Springs, New York 12866 

Tel: 518-587-3550    fax: 518-580-9480 
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FEES: Make checks payable to the "Commissioner of Finance”.  Fees are cumulative and required for each request below. 
 
  Interpretation   $   400   
  Use variance     $1,000 
  Area variance     
 -Residential use/property:   $   150 
 -Non-residential use/property: $   500 
  Extensions:        $   150 

 
 
INTERPRETATION – PLEASE ANSWER THE FOLLOWING (add additional information as necessary): 
 
1. Identify the section(s) of the Zoning Ordinance for which you are seeking an interpretation: 
 
Section(s)                
 
2. How do you request that this section be interpreted?          
 
                 
 
                 
 
                 
 
3. If interpretation is denied, do you wish to request alternative zoning relief?   Yes    No 
 
4. If the answer to #3 is “yes,” what alternative relief do you request?  Use Variance   Area Variance    
 
EXTENSION OF A VARIANCE – PLEASE ANSWER THE FOLLOWING (add additional information as necessary): 
 
1. Date original variance was granted: ________________ 2.  Type of variance granted?     Use  Area 
 
3. Date original variance expired: ____________________   
                      
5. Explain why the extension is necessary. Why wasn’t the original timeframe sufficient?  

 
                 
 
                 
 
                 
 
                 
 
When requesting an extension of time for an existing variance, the applicant must prove that the circumstances upon which the original 
variance was granted have not changed.  Specifically demonstrate that there have been no significant changes on the site, in the 
neighborhood, or within the circumstances upon which the original variance was granted:  
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USE VARIANCE – PLEASE ANSWER THE FOLLOWING (add additional information as necessary): 
 
A use variance is requested to permit the following:                        
 
                
 
                
 
For the Zoning Board to grant a request for a use variance, an applicant must prove that the zoning regulations create an unnecessary 
hardship in relation to that property.  In seeking a use variance, New York State law requires an applicant to prove all four of the following 
“tests”. 
 
1. That the applicant cannot realize a reasonable financial return on initial investment for any currently permitted use on the property. 

“Dollars & cents” proof must be submitted as evidence. The property in question cannot yield a reasonable return for the following 
reasons: 

 
                
 
                
 
                
 
                
 
                
 
                

 
 A. Submit the following financial evidence relating to this property (attach additional evidence as needed): 
 
 1) Date of purchase:     Purchase amount:    $       
  
 2) Indicate dates and costs of any improvements made to property after purchase:  
  Date    Improvement      Cost 
 
                 
 
                 
 
                 
 
 3) Annual maintenance expenses: $      4) Annual taxes: $     
       
 5) Annual income generated from property: $       
 
 6) City assessed value:  $        Equalization rate:            Estimated Market Value: $   
 
 7) Appraised Value: $        Appraiser:                Date:     
      
 Appraisal Assumptions:              
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 B. Has property been listed for sale with  Yes If “yes”, for how long? _______________________________ 
  the Multiple Listing Service (MLS)?   No 
 
 1) Original listing date(s):       Original listing price: $    
 
 If listing price was reduced, describe when and to what extent:        

 
                

                 
 2) Has the property been advertised in the newspapers or other publications?  Yes   No 
 
 If yes, describe frequency and name of publications:          

 
                

 
 3) Has the property had a “For Sale” sign posted on it?   Yes   No 
 
 If yes, list dates when sign was posted:            

 
                

 
 4) How many times has the property been shown and with what results?       
 

                
 
                

 
 
2. That the financial hardship relating to this property is unique and does not apply to a substantial portion of the neighborhood. 

Difficulties shared with numerous other properties in the same neighborhood or district would not satisfy this requirement. This 
previously identified financial hardship is unique for the following reasons: 
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3. That the variance, if granted, will not alter the essential character of the neighborhood. Changes that will alter the character of a 

neighborhood or district would be at odds with the purpose of the Zoning Ordinance. The requested variance will not alter the 
character of the neighborhood for the following reasons: 

 
                
 
                
 
                
 
                
 
                
 
                
 
                
 
                
 
                
 
                
 
                
 

 
4. That the alleged hardship has not been self-created. An applicant (whether the property owner or one acting on behalf of the property 

owner) cannot claim “unnecessary hardship” if that hardship was created by the applicant, or if the applicant acquired the property 
knowing (or was in a position to know) the conditions for which the applicant is seeking relief. The hardship has not been self-created 
for the following reasons: 
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AREA VARIANCE – PLEASE ANSWER THE FOLLOWING (add additional information as necessary): 
 
The applicant requests relief from the following Zoning Ordinance article(s)                 
 
 Dimensional Requirements       From   To  
 

                
 

               
 

               
 

               
 

               
 

               
 

 
Other:                
 
                 
 
To grant an area variance, the ZBA must balance the benefits to the applicant and the health, safety, and welfare of the neighborhood and 
community, taking into consideration the following: 
 
1. Whether the benefit sought by the applicant can be achieved by other feasible means.  Identify what alternatives to the variance have 

been explored (alternative designs, attempts to purchase land, etc.) and why they are not feasible. 
 

                
 

                
 

                
 
                
 
                
 
                

 
2. Whether granting the variance will produce an undesirable change in the character of the neighborhood or a detriment to nearby 

properties.  Granting the variance will not create a detriment to nearby properties or an undesirable change in the neighborhood 
character for the following reasons: 
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3. Whether the variance is substantial.  The requested variance is not substantial for the following reasons: 
 

                
 
                
 
                
 
                
 
                
 
                

 
4. Whether the variance will have adverse physical or environmental effects on neighborhood or district.  The requested variance will not 

have an adverse physical or environmental effect on the neighborhood or district for the following reasons: 
  

                
 
                
 
                
 
                
 
                
 
                

 
5. Whether the alleged difficulty was self-created (although this does not necessarily preclude the granting of an area variance). Explain 

whether the alleged difficulty was or was not self-created: 
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DISCLOSURE 
 

Does any City officer, employee, or family member thereof have a financial interest (as defined by General Municipal Law Section 809) in 
this application?     No     Yes      If “yes”, a statement disclosing the name, residence and nature and extent of this interest must be filed 
with this application.  
 
APPLICANT CERTIFICATION 
 

I/we, the property owner(s), or purchaser(s)/lessee(s) under contract, of the land in question, hereby request an appearance before 
the Zoning Board of Appeals. 
 
By the signature(s) attached hereto, I/we certify that the information provided within this application and accompanying 
documentation is, to the best of my/our knowledge, true and accurate. I/we further understand that intentionally providing false or 
misleading information is grounds for immediate denial of this application. 
 
Furthermore, I/we hereby authorize the members of the Zoning Board of Appeals and designated City staff to enter the property 
associated with this application for purposes of conducting any necessary site inspections relating to this appeal. 

 
            
           Date:    
   (applicant signature) 
 
           Date:    
   (applicant signature) 
            

            
If applicant is not the currently the owner of the property, the current owner must also sign.  
 
 
Owner Signature:                    Date:    
 
                           
Owner Signature:                    Date:    
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ZONING AND BUILDING INSPECTOR DENIAL  
OF APPLICATION FOR LAND USE AND/OR BUILDING 

 

 
APPLICANT: _______________________________________ TAX PARCEL NO.: ________._____ - ______ - _____ 
 
PROPERTY ADDRESS: _________________________________ ZONING DISTRICT: _________________________ 
 
This applicant has applied to use the identified property within the City of Saratoga Springs for the following: 
 
                 
 
                 
 
                 
 
This application is hereby denied upon the grounds that such use of the property would violate the City Zoning Ordinance article(s) 
 
       . As such, the following relief would be required to proceed:  
 
 Extension of existing variance         Interpretation      
 
 Use Variance to permit the following:            
 
                 
 
                 
 
                 
 
 Area Variance seeking the following relief:  
 
 Dimensional Requirements      From   To  
 

                
 
               
 
               
 
               
 
               

 
               

  
Other:                
 
                 

 
Note:                

 
  Advisory Opinion required from Saratoga County Planning Board 

 
 
             ______________________________  
ZONING AND BUILDING INSPECTOR        DATE 













































JAMES A. FAUCI 
ATTORNEY AT LAW, PLLC 

30 Remsen Street 

Ballston Spa, NY 12020 

 

 

ballstonlaw.com 
                   Graydine Sanders, Paralegal 

                                    

      
             April 11, 2016 
      

Mayor Joanne Yepsen  - joanne.yepsen@saratoga-springs.org 

William Moore 
Chair, Zoning Board of Appeals 
City of Saratoga Springs 
474 Broadway 
Saratoga Springs, NY 12866 
 

RE: 39 Murphy Lane: Tax Map Parcel 165.84-1-22 (Inside District) Variances 
Granted 04/02/2015  

Dear Mayor Yepsen and Mr. Moore:  

Please be advised that this firm has been retained by Jean D’Agastino with regard to the 
above.  My investigation of this matter includes a review of the papers that have been filed with 
the Zoning Board of Appeals and the Building Department, a review of the written minutes and 
video replays of ZBA meetings, the variances that were granted in March, 2015, a site visit of the 
premises, and a review of the City’s Zoning Ordinance.  From a review thereof, it appears that 
Mrs. D’Agastino is no longer asking the ZBA for any kind of relief whatsoever.  To make this 
point absolutely clear, be advised that Mrs. D’Agastino is not asking for any additional relief 
from the ZBA.  She is satisfied with the variances already granted to her in 2015.  That being the 
case, there is no further action required or allowed by the ZBA, i.e, there is no application before 
the ZBA for any variance, interpretation or rehearing.    

Notwithstanding this, Mrs. D’Agostino continues to be willing to work with the City in 
the final design of the structure.  Exactly how and in what capacity this cooperation will take 
place is to be determined since it cannot occur before the ZBA.   

With regard to any perceived violations that have lead to the Stop Work Order that 
continues to impede the construction on the site, I respectfully call your attention to the written 
resolution that granted the variances on April 2, 2015.  Other than limiting the applicant to the 
percentages indicated in the relief granted, the resolution contains no limitations or conditions 
whatsoever with respect to what the applicant may construct on that site, i.e., it is unconditional.    



Therefore, for example, there is no legal impediment for a structure to be elevated to the 
maximum height of sixty feet per what the UR-3 district allows.       

Note that the language in the resolution granting the variances “to permit the renovation 
and conversion” and “as per the submitted application materials,” with nothing more, in a 
resolution granting a variance does not limit an applicant to constructing a structure exactly per 
the plans submitted.  Such language is far too vague and imprecise for anyone, including an 
applicant, building code inspectors, or neighbors to rely on.   Case law makes this clear:  “[t]he 
zoning board, however, must clearly enumerate the conditions in the board's decision so that the 
applicant, neighbors and municipal officials are fully aware of the nature and extent of any 
conditions imposed.   Hoffmann v.Gunther,  245 AD2d 511 (2nd Dept, 1997) Conditions must be 
certain and unambiguous.  Suburban Club of Larkfield v Town of Huntington, 57 Misc 2d 1051, 
affd 31 AD2d 718.  

The reason that the Courts have ruled this way is to avoid the very situation that we find 
ourselves at in these present proceedings.  The construction taking place at the subject premises 
is not in violation of the variances granted in 2015.  Mrs. D’Agastino, the contractor, AND THE 
BUILDING INSPECTOR have relied on and have been guided by the general language of the 
resolution granting the variances.  Mrs. D’Agastino’s repeated willingness to submit to the 
ZBA’s review at the ZBA’s February 22, 2016, and March 21, 2016, meetings, and the Design 
Review Commission meeting on April 6, 2016 (which, by the way, has no authority over this 
project as the subject premises does not fall within DRC jurisdiction), further points to her good 
faith and willingness to work with the City.    

In Hoffman, supra, the ZBA of the Town of Mamaroneck granted an area variance "to 
allow the construction" of an addition "in strict conformance with plans filed with this 
application provided that the applicant complies in all other respects with the Zoning Ordinance 
and Building Code of the Town of Mamaroneck."  In annulling the ZBA’s decision with regard 
to the “strict compliance” language, the Appellate Division stated:   

The ZBA had the authority to attach conditions to the granting of the area 
variance (see, Matter of Kumpel v Wilson, 241 AD2d 882). However, it also had 
the obligation to clearly state any conditions imposed, so that the petitioners, their 
neighbors, and Town officials, would be fully aware of the nature and extent of 
any conditions imposed (see, Matter of Sabatino v Denison, 203 AD2d 781, 783; 
Matter of Proskin v Donovan, 150 AD2d 937, 939; South Woodbury Taxpayers 

Assn. v American Inst. of Physics, 104 Misc 2d 254, 259), without reference to the 
minutes of the proceeding leading up to the granting of the variance (see, South 

Woodbury Taxpayers Assn. v American Inst. of Physics, supra, at 259). Here, it is 
not apparent from the language of the 1979 resolution granting the side-yard 
variance, that the variance was granted on condition that the petitioners leave the 
addition constructed in accordance with the plans on file unchanged in perpetuity. 
Nor did the 1979 variance impose any height conditions other than those imposed 
by the zoning ordinance.  
 

http://www.lexis.com/research/buttonTFLink?_m=e9a69c6f9cc6ebc2a2ea05832615027b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b78%20A.D.2d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=157&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b57%20Misc.%202d%201051%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=a3806802b536c4bd49345718c8a4b173
http://www.lexis.com/research/buttonTFLink?_m=e9a69c6f9cc6ebc2a2ea05832615027b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b78%20A.D.2d%201%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=158&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b31%20A.D.2d%20718%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=a3b2cb2ae3a4982d304e7d0c0dcdb192
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=8&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b241%20A.D.2d%20882%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=ec7744c9bbb12aab46ddf4790118fc22
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=9&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b203%20A.D.2d%20781%2c%20783%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=942d677ab584bc1edab9e012f656aee0
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=10&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b150%20A.D.2d%20937%2c%20939%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=114d9101e4b4d72a4c45ef1b3acb3e12
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b104%20Misc.%202d%20254%2c%20259%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=e2ecc3e453889cf7ceb5ce59f4db332d
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b104%20Misc.%202d%20254%2c%20259%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=e2ecc3e453889cf7ceb5ce59f4db332d
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b104%20Misc.%202d%20254%2c%20259%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=7c78148d89e4db6096e9972b24ea98a5
http://www.lexis.com/research/buttonTFLink?_m=dc0b43d70e3636bf47919934a0504a45&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b245%20A.D.2d%20511%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=12&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b104%20Misc.%202d%20254%2c%20259%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=7c78148d89e4db6096e9972b24ea98a5


Since the project in issue here was within the height limitations of the zoning 
ordinance, did not deviate from or increase the building's footprint, and did not 
encroach upon the required side yards established by the 1979 variance, once the 
ZBA granted the necessary front-yard variance, it should have authorized 
issuance of a building permit and a certificate of occupancy.  
 

Other relevant case law sheds more light on the issue:  

Zoning regulations are in derogation of the common law and must be strictly 
construed against the municipality. Thus, any ambiguity in the language used in 
zoning regulations must be resolved in favor of the property owner (see, Matter of 
Allen v Adami, 39 NY2d 275, 277, 383 N.Y.S.2d 565, 347 N.E.2d 890; Matter of 
Hess Realty Corp. v Planning Commn. of Town of Rotterdam, 198 AD2d 588, 
603 N.Y.S.2d 95 [3rd Dept., Nov. 4, 1993]; Matter of Chrysler Realty Corp. v 
Orneck, 196 AD2d 631, 632-633, 601 N.Y.S.2d 194, supra; Matter of Barkus v 
Kern, 160 AD2d 694, 695-696, 553 N.Y.S.2d 466). Contrary to the contention of 
the intervenor-respondent Fifth Avenue of Long Island Realty Associates, we find 
that no inference can logically be drawn from the language of the 
variances granted that they were conditioned upon strict adherence to all aspects 
of the site plan submitted at that time and could not be modified unless approval 
was first obtained from the Board. If the Board intended to condition either 
variance on the maintenance of a certain number of spaces in a certain location, it 
could have done so in its determinations. Zoning regulations may not be extended 
by implication (see, Matter of Chrysler Realty Corp. v Orneck, supra, at 633; 
Matter of Exxon Corp. v Board of Stds. & Appeals of City of N.Y., 128 AD2d 
289, 296-297, 515 N.Y.S.2d 768, supra; cf., Matter of Town of Sullivan v Strauss, 
171 AD2d 980, 981, 567 N.Y.S.2d 921). 

     KMO-361 Realty Ass. v. Davies, 204 AD2d 547 (2d Dept, 1994),  
 

   See also, Fuentes v Village of Woodbury  82 AD3d 883 (2nd Dept, 2011): “The zoning 
board of appeals has the authority to attach conditions to the granting of the area variance. 
However, it also has the obligation to clearly state any conditions imposed, so that petitioners, 
their neighbors, and town officials are fully aware of the nature and extent of any conditions 
imposed without reference to the minutes of the proceeding leading up to the granting of the 
variance.”  (citing Hoffman, supra).   
 

Sabatino v. Denison, 203 AD2d 781 (3rd Dept, 1994):  “We disapprove of respondents' 
(ZBA) assumption that every item discussed at the public hearings on the application became an 
express condition of the approval. To the contrary, it was the Zoning Board's obligation to 
clearly state the conditions it required petitioners to adhere to in connection with the approval 
(see, Holmes v Planning Bd. of Town of New Castle, 78 AD2d 1, 32, 433 N.Y.S.2d 587; South 

Woodbury Taxpayers Assn. v American Inst. of Physics, 104 Misc 2d 254, 259, 428 N.Y.S.2d 
158).” 

http://www.lexis.com/research/buttonTFLink?_m=77fef8e587232bfd7eea7254c8f956cc&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b204%20A.D.2d%20547%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b39%20N.Y.2d%20275%2c%20277%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=4e0fe3e1cafb4267b5ddbc52a1821141
http://www.lexis.com/research/buttonTFLink?_m=77fef8e587232bfd7eea7254c8f956cc&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b204%20A.D.2d%20547%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b39%20N.Y.2d%20275%2c%20277%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAA&_md5=4e0fe3e1cafb4267b5ddbc52a1821141
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I also point out that the resolution granting the 2015 variances took into consideration the 
effect on the neighborhood:  “These variances will not have significant adverse physical and 
environmental effect on the neighborhood/district.”   Also, the Building Inspector was at the site 
several times prior to eventually issuing the stop work order.  Those prior site visits included the 
inspection and approval of the now existing foundation, second floor, and roof.   

Given the above, the current Stop Work Order has been wrongfully issued.  Mrs. 
D’Agastino has adhered to such wrongful Order to her detriment and her damages continue to 
accumulate on a daily basis.  Demand is hereby made to immediately lift the stop work order and 
to re-instate the building permit.  Failure to do so will result in Mrs. D’Agasinto pursuing all 
legal remedies.      

Thank you.  

 

     Sincerely,  

 

 

     James A. Fauci  

 

 

 

 

 

 

  

 
cc:   Jean D’Agastino 
        Anthony Izzo, Esq.   - tony.izzo@saratoga-springs.org 



JAMES A. FAUCI 
ATTORNEY AT LAW, PLLC 

30 Remsen Street 

Ballston Spa, NY 12020 

 

 

ballstonlaw.com 
                   Graydine Sanders, Paralegal 

                                    

      
             April 20, 2016 
      

Hon. Joanne Yepsen  City of Saratoga Springs 
474 Broadway 
Saratoga Springs, NY 12866    FAX: 587-1688    
 
joanne.yepsen@saratoga-springs.org 
 

RE: 39 Murphy Lane: Tax Map Parcel 165.84-1-22 (Inside District) Variances 
Granted 04/02/2015 – Jean D’Agastino  

Dear Mayor Yepsen:   

 With regard to the above, it is my understanding that you may be meeting with neighbors 
and Assistant City Attorney Tony Izzo in the near future to discuss concerns everyone has with 
the construction and the variances that have been granted.  In the spirit of fairness and open 
government, I respectfully request that if any meeting(s) do take place, that Mrs. D’Agostino be 
invited to attend.   

 Thank you.    

 

     Sincerely,  

 

 

     James A. Fauci  

 

 

 
cc:   Jean D’Agostino 
        Anthony Izzo, Esq.   tony.izzo@saratoga-springs.org 



JAMES A. FAUCI 
ATTORNEY AT LAW, PLLC 

30 Remsen Street 

Ballston Spa, NY 12020 

 

 

ballstonlaw.com 
                   Graydine Sanders, Paralegal 

                                    

      
             April 29, 2016 
      

Hon. Joanne Yepsen  
Mayor, City of Saratoga Springs 
474 Broadway 
Saratoga Springs, NY 12866    HAND DELIVERED  
 
 

RE: 39 Murphy Lane: Tax Map Parcel 165.84-1-22 (Inside District) Variances 
Granted 04/02/2015 – Jean D’Agostino  

Dear   Mayor Yepson  

 With regard to the above, although the stop work order itself is silent upon “the 
conditions under which the [unauthorized] activity may resume” (despite as such is required per 
City of Saratoga Springs Ordinance 9.2.1.2(A)), it appears that through meetings and discussions 
we have had with Mr. Izzo and Mr. Shaw, that the stop work order was issued pursuant to a 
perceived violation of City Ordinance Article 5 – Nonconforming Uses, Structures and Lots.  
From a review of that Article, and of the history of the lot in question, there is no question that 
that there is no violation whatsoever occurring with the present construction on the lot.   

 A title search has revealed that the lot was created with its present dimensions in 1927.  
Enclosed please find copies of the deeds in the chain of title together with relevant maps.   

 The only issue with Article 5 of the City Ordinance that could apply to the present facts is 
5.5 Nonconforming Lots, which provides:  

A. A lot which lawfully existed and was in compliance with the provisions of the Zoning 
Ordinance applicable on the date that such lot was recorded in the Saratoga County 
Clerk’s office but which does not conform to the current dimensional requirements of 
this Chapter shall be considered a legal non-conforming lot of records as follows in 
“B” and “C”. 
 

B. Minimum lot size and minimum average lot width requirements shall not apply to any 
lawfully recorded lot which was under different ownership from any adjoining land 
on or before July 6, 1961.  



C. The owner of any lot in a residential district which does not conform to the district’s 
minimum lot size and minimum average lot width requirements may erect a single 
family residence or accessory building if the lot legally existed on or before January 
19, 1970 and is not under the same ownership as any adjoining land.      

Since the lot as issue was created in 1927, it is a legal pre-existing non-conforming lot 
and the minimum lot size and minimum average lot width requirements do NOT apply and any 
current owner of the lot is expressly allowed to construct a single family residence upon the lot.   

Note also that section 5.4 Nonconforming Structures of the ordinance is also inapplicable 
since the structure that is on the lot was never nonconforming.   

 Mrs. D’Agostino has been extremely patient in dealing with the City on this issue.  Her 
damages as a result of the wrongfully issued stop work order continue to accrue.  Demand is 
hereby made once again to immediately lift the stop work order and to re-instate the building 
permit.  Failure to do so will result in Mrs. D’Agosinto filing a lawsuit against the City asking 
for all legal remedies including monetary damages.       

    

 

     Sincerely,  

 

 

     James A. Fauci  

 

 

ENCL. 
cc:   Jean D’Agostino 
        Anthony Izzo, Esq. -  with encl.  
         Steve Shaw, - with enclo.  



 

 

 
Murphy Lane 

 
Jim Fauci > Wed, May 11, 2016 at 4:11 PM 
To: Stephen.Shaw@saratoga-springs.org, tony.izzo@saratoga-springs.org 
Bcc: Jean D'Agostino  

Tony and Steve:  
 
In following up the discussion I just had with Tony, I have reviewed the 2009 case Tony gave to me (Scarsdale Shopping Center 
v. ZBA of New Rochelle) and that Court had to look outside of the actual resolution granting the variance because the resolution 
there was destroyed by fire - it had no choice.  (Hard to believe no hard copy survived - even in 2009). 
 
Since we have the actual resolution granting the variances, our case will be controlled by Hoffman v. Gunther, 245 AD2d 511 
(2nd Dept, 1997).  As  my letter of April 11, 2016, to the Mayor and ZBA stated:  
 
 In Hoffman, supra, the ZBA of the Town of Mamaroneck granted an area variance "to allow the 
construction" of an addition "in strict conformance with plans filed with this application provided that the 
applicant complies in all other respects with the Zoning Ordinance and Building Code of the Town of 
Mamaroneck."  In annulling the ZBA’s decision with regard to the “strict compliance” language, the  
 
Appellate Division stated:  The ZBA had the authority to attach conditions to the granting of the area 
variance (see, Matter of Kumpel v Wilson, 241 AD2d 882). However, it also had the obligation to clearly 
state any conditions imposed, so that the petitioners, their neighbors, and Town officials, would be fully 
aware of the nature and extent of any conditions imposed (see, Matter of Sabatino v Denison, 203 AD2d 
781, 783; Matter of Proskin v Donovan, 150 AD2d 937, 939; South Woodbury Taxpayers Assn. v American 

Inst. of Physics, 104 Misc 2d 254, 259), without reference to the minutes of the proceeding leading up to the 
granting of the variance (see, South Woodbury Taxpayers Assn. v American Inst. of Physics, supra, at 259). 
Here, it is not apparent from the language of the 1979 resolution granting the side-yard variance, that the 
variance was granted on condition that the petitioners leave the addition constructed in accordance with the 
plans on file unchanged in perpetuity. Nor did the 1979 variance impose any height conditions other than 
those imposed by the zoning ordinance.  
 
Since the project in issue here (in Hoffman) was within the height limitations of the zoning ordinance, it did 
not deviate from or increase the building's footprint, and did not encroach upon the required side yards 
established by the 1979 variance, once the ZBA granted the necessary front-yard variance, it should have 
authorized issuance of a building permit and a certificate of occupancy.  
 
 
Please advise me of your thoughts after reading Hoffman.  Thanks.  
 
Jim Fauci  
 
 
 
--  
James A. Fauci 
Attorney at Law, PLLC 
30 Remsen Street 
Ballston Spa, NY  12020 
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Tony Izzo <tony.izzo@saratoga-springs.org> Thu, May 19, 2016 at 4:10 PM 
To: Jim Fauci  
Cc: Stephen Shaw <Stephen.Shaw@saratoga-springs.org>, Joe Odgen <joseph.ogden@saratoga-springs.org>, Brad 
Birge <bbirge@saratoga-springs.org> 

Jim: 
My analysis is somewhat different. 
In my opinion, the pertinent part of Scarsdale Shopping Center is that an appellate 
court in 2009 gave significance to the phrase "as shown on plans submitted" and 
opined that the phrase can be read as limiting the variance granted to the 
construction then proposed. 64 AD 3d at 66. That same phrase has been used in 
variance resolutions by our city's ZBA for more than 25 years, and it appears in a 
slightly wordier version ("as per the submitted application materials") in the subject 
resolution of March 23, 2015. This goes directly to what I believe we all agree is a 
central issue in our matter - how clear and how fair is it to include phrases like this in 
ZBA decisions and hold the applicant to the construction described and/or depicted 
in the submitted materials? 
The two Second Department cases, Hoffman and Scarsdale Shopping Center, 
contain some similarities but are distinguishable. The conclusion of the court in 
Hoffman was that the 1996 Mamaroneck ZBA erred in finding that the 1979 ZBA 
variance was granted on condition that construction proceed as shown on filed 
plans. The court reviewed the 1979 variance and found that it was not apparent that 
such a condition was ever imposed in 1979. The court did specifically find that the 
1979 ZBA did not impose a height condition, but the critical distinction is in its finding 
that no "submitted plans" condition had been imposed.  
There is therefore no legal conclusion by the court in Hoffman that a condition 
limiting construction to that shown on submitted plans is improper or unfair per se. In 
Scarsdale Shopping Center, 14 years later, that same appellate court found that 
such a condition can be read as limiting the variance to construction then proposed. 
Still another Second Department case, Incorporated Village of Centre Island v. 
Comack, 39 AD 3d 288 (2007), found several restrictions in a declaration, later 
incorporated into a ZBA decision, that required open views to be maintained in a 
"present unobstructed state" and open lawn area to remain "in its present state", 
were not so imprecise and vague as to be unenforceable. I believe the standard for 
a condition that references another document or an existing condition is the same as 
for any other condition. It must, in light of all the circumstances, give a sufficiently 
clear impression of what is expected. 
AJI 
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Joseph Ogden <joseph.ogden@saratoga-springs.org> Thu, May 19, 2016 at 4:20 PM 
To: Jim Fauci  
Cc: Stephen Shaw <Stephen.Shaw@saratoga-springs.org>, Brad Birge <bbirge@saratoga-springs.org>, Tony Izzo 
<tony.izzo@saratoga-springs.org>, Vince DeLeonardis <vince.deleonardis@saratoga-springs.org> 

 Jim:  
 
Thanks for offering some additional thoughts on the case law below.  
 
Please be advised that, at this time, the city will not be lifting the Stop Work Order 
currently in effect at 39 Murphy Lane.  
 
Joe 
 
 
Joseph J. Ogden 
Deputy Mayor, City of Saratoga Springs     
City Hall - 474 Broadway 
Saratoga Springs, N.Y. 12866 
(518) 693-4002 
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Short Environmental Assessment Form 
Part 1 - Project Information

Instructions for Completing              

Part 1 - Project Information.  The applicant or project sponsor is responsible for the completion of Part 1.  Responses 
become part of the application for approval or funding, are subject to public review, and may be subject to further verification.  
Complete Part 1 based on information currently available.  If additional research or investigation would be needed to fully 
respond to any item, please answer as thoroughly as possible based on current information.   

Complete all items in Part 1.  You may also provide any additional information which you believe will be needed by or useful 
to the lead agency; attach additional pages as necessary to supplement any item. 

Part 1 - Project and Sponsor Information 

Name of Action or Project:  

Project Location (describe, and attach a location map): 

Brief Description of Proposed Action: 

Name of Applicant or Sponsor: Telephone

E-Mail: 

Address: 

City/PO: State:  Zip Code: 

1. Does the proposed action only involve the legislative adoption of a plan, local law, ordinance,
administrative rule, or regulation?

If Yes, attach a narrative description of the intent of the proposed action and the environmental resources that 
may be affected in the municipality and proceed to Part 2.  If no, continue to question 2. 

NO   YES 

2. Does the proposed action require a permit, approval or funding from any other governmental Agency?
If Yes, list agency(s) name and permit or approval: 

NO   YES 

3.a. Total acreage of the site of the proposed action?   ___________ acres 
b. Total acreage to be physically disturbed?  ___________ acres 
c. Total acreage (project site and any contiguous properties) owned

or controlled by the applicant or project sponsor?  ___________acres  

4. Check all land uses that occur on, adjoining and near the proposed action.
  9 Urban    9 Rural (non-agriculture)      9 Industrial      9 Commercial     9 Residential (suburban)   
  9 Forest 9 Agriculture   9 Aquatic 9 Other (specify): _________________________ 

  9 Parkland 
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5. Is the proposed action,
a. A permitted use under the zoning regulations?

b. Consistent with the adopted comprehensive plan?

NO   YES N/A 

6. Is the proposed action consistent with the predominant character of the existing built or natural
landscape? 

NO   YES 

7. Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area?
If Yes, identify: __________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

8.   a. Will the proposed action result in a substantial increase in traffic above present levels? 

b. Are public transportation service(s) available at or near the site of the proposed action?

c. Are any pedestrian accommodations or bicycle routes available on or near site of the proposed action?

NO   YES 

9. Does the proposed action meet or exceed the state energy code requirements?
If the proposed action will exceed requirements, describe design features and technologies: 
_______________________________________________________________________________________
_______________________________________________________________________________________ 

NO   YES 

10. Will the proposed action connect to an existing public/private water supply?

         If  No, describe method for providing potable water: ______________________________________ 
_______________________________________________________________________________________ 

NO   YES 

11. Will the proposed action connect to existing wastewater utilities?

If  No, describe method for providing wastewater treatment: ________________________________ 
_______________________________________________________________________________________ 

NO   YES 

12.  a. Does the site contain a structure that is listed on either the State or National Register of Historic 
Places?   

b. Is the proposed action located in an archeological sensitive area?

NO   YES 

13. a. Does any portion of the site of the proposed action, or lands adjoining the proposed action, contain 
wetlands or other waterbodies regulated by a federal, state or local agency? 

b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?
If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres: _______________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

14. Identify the typical habitat types that occur on, or are likely to be found on the project site.  Check all that apply:
  Shoreline   Forest   Agricultural/grasslands   Early mid-successional

  Wetland    Urban   Suburban

15. Does the site of the proposed action contain any species of animal, or associated habitats, listed
 by the State or Federal government as threatened or endangered? 

NO   YES 

16. Is the project site located in the 100 year flood plain? NO   YES 

17. Will the proposed action create storm water discharge, either from point or non-point sources?
If Yes, 

a. Will storm water discharges flow to adjacent properties?    NO       YES 

b. Will storm water discharges be directed to established conveyance systems (runoff and storm drains)?
If Yes, briefly describe:                                                                                               NO       YES 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

http://www.dec.ny.gov/permits/90444.html
http://www.dec.ny.gov/permits/90444.html
http://www.dec.ny.gov/permits/90449.html
http://www.dec.ny.gov/permits/90449.html
http://www.dec.ny.gov/permits/90454.html
http://www.dec.ny.gov/permits/90470.html
http://www.dec.ny.gov/permits/90492.html
http://www.dec.ny.gov/permits/90497.html
http://www.dec.ny.gov/permits/90507.html
http://www.dec.ny.gov/permits/90512.html
http://www.dec.ny.gov/permits/90512.html
http://www.dec.ny.gov/permits/90517.html
http://www.dec.ny.gov/permits/90517.html
http://www.dec.ny.gov/permits/90194.html
http://www.dec.ny.gov/permits/90545.html
http://www.dec.ny.gov/permits/90545.html
http://www.dec.ny.gov/permits/90565.html
http://www.dec.ny.gov/permits/90575.html


18. Does the proposed action include construction or other activities that result in the impoundment of
  water or other liquids (e.g. retention pond, waste lagoon, dam)? 

If Yes, explain purpose and size: ____________________________________________________________ 
_______________________________________________________________________________________ 
 _______________________________________________________________________________________ 

NO   YES 

19. Has the site of the proposed action or an adjoining property been the location of an active or closed
solid waste management facility? 

If Yes, describe: _________________________________________________________________________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

20. Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or
completed) for hazardous waste?

If Yes, describe: __________________________________________________________________________ 
_______________________________________________________________________________________
_______________________________________________________________________________________ 

NO   YES 

I AFFIRM THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF MY 
KNOWLEDGE 

Applicant/sponsor name: ___________________________________________ Date: ___________________________ 
Signature: _______________________________________________________ 
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