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Reasonable Return on Investment

 “A reasonable return can be realized if using the land in 

accordance with the zoning is economically feasible or if 

the land can be developed in accordance with the 

zoning.” NY Zoning Law and Practice, §29:7. 

 Evidence submitted:

 Land cannot be developed in UR-2 as residential/SUP

 Marketing efforts, signs,      price, MLS, web

 Prior offers
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Burden of proof can be met by “establishing that if 

they use the land in the permissible manners, they 

would incur a financial loss.” NY Zoning Law and 

Practice, §29:7 

 Cost to construct modest house-

 $346,000

 2X assessed value of other homes

 Impediments to SUP

 Parking

 Cost to construct

 Size

*** NO VIABLE OFFERS! 
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Actual Costs

EXPENSE TYPE PAYMENT AMOUNT

1982 Purchase $40,000

2012 Demolition $19,000

City/County Tax $28,897

School Tax $34,567

Maintenance $15,940

TOTAL $138,404
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Matter reversed ZBA where the Appellate Division found the 

Board “failed to account for the present value of  petitioner’s 

investment.” Matter of  Rothenberg, 232 AD2d 568. 



Present Value on Investment
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Reasonable Return (continued)

 Not seeking variance because want a more 

profitable use – simply unable to sell the 

property as it is zoned. 

 Need to demonstrate “diligent and bona fide 

effort was made to sell the property.” Matter of 

Forrest V. Evershed, 7 NY2d 256. 

 Time on the market

 Price decrease (comparable prices in 

Saratoga)

 Signage and advertisement

 Efforts to show and offers made
Tuczinski, Cavalier & Gilchrist, P.C.



Listing Prices 2005-2007
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Listing Prices - Present
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Building Permits 

2009-2016: 326 new permits for single family 

residential construction
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Residential Vacant Sales
ADDRESS ACREAGE PRICE

39 Second Street 

UR2 - 2015

.17 $250,000

245 Woodlawn Avenue

UR1 – 2014

.29 $399,000

North Circular Street

UR2 – 2014

.47 $310,000

14 Persimmon Place

UR2 – 2015

.15 $195,000

60 Franklin Street

UR4 - 2015

.17 $343,750

49 State Street

UR3 -2014

.34 $555,000 (assessed 

$66,000)

Greenfield Avenue

UR – 2015

.26 $489,000

33 Joseph Street .58 $225,000 (asbestos + 

demolition)
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Unique Circumstances
 Uniqueness relates from circumstances that 

are peculiar to the land (not the owner).  

 “[T]hat does not mean that the applicant must 

prove that the hardship effects no other parcel in 

the district or neighborhood.” 

 Unique Circumstances

 Vacant Parcel

 Corner lot on difficult intersection/arterial 

 Busy Commercial Corridor developed over time
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Douglaston Civic Assn Inc. v. Klein
51 NY2d 963

 Swampy parcel in area 

with other swampy 

parcels. 

 Owner to use as tennis 

court facility rather than 

residential. 

 “Uniqueness does not 

require that only the 

parcel of land in 

question and none 

other be affected by the 

condition which creates 

the hardship.”  

Comparison between 

parcel and entire district. 
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Unique Circumstances: Location

 “If the applicant 

suffers greater 

hardship than 

nearby lands, 

then a zoning 

board of 

appeals may 

grant a use 

variance to 

relieve that 

hardship.” NY 

Zoning Law and 

Practice, §29:8.

Tuczinski, Cavalier & Gilchrist, P.C.

“Further, the hardship is unique, as this is the 

only parcel located on a major intersection 

within this commercialized area which is 

undeveloped and zoned residential.” Matter 

of  Rothenberg. 



Essential Character of the 

Neighborhood

 Need to demonstrate the probable effect 

on the neighborhood of the proposed use. 

 Traffic

 Lighting

 Sound

 Proposal preserve neighborhood 

character – low volume, buffering, 

daytime hours. 
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Screening Plan
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 Examine the exact situation that exists in the vicinity of 

the proposed use. “If similar or identical uses to the one 

sought by the applicant already exist in the vicinity of the 

requested variance, then the likelihood that the new use 

will change the essential character of the locality is 

reduced.” NY Zoning Law and Practice, §29:9 

 Existence of other similar uses provides “prima facie 

proof that this additional use will not alter the essential 

character…” NY Zoning Law and Practice, §29:9 
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Size 

of 

office
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New office space plans

 Entry vestibule

 Waiting area bathroom/janitor’s closet

 Area for check in/check out (privacy)

 Larger operatories

 Conference room

 Staff offices (2)

 Server/computer room
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Design Elements

 Subject to DRC review

 1 story building 

 60 ft. in zone

 Similar roofline to adjacent properties

 Materials and building elements –

“residential in feel”

 Natural stone/brick and siding
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Self Created Hardship

 Applicant has not acquired the property; 

he has exercised “reasonable diligence” & 

is under contract contingent on ZBA 

decision. 

 Hardship created by increased commercial 

nature of surrounding municipalities in this 

corridor over time. 
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NYS DOT Traffic Counts 2014
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